The article is intended to give a reader a broader view of the post-Crimean academic discussion within Russia. The justifications offered by Russia for its actions in Crimea in
. Territorial Integrity vs Self-Determination
Introduction the justifications offered by russia for its actions in Crimea in 2014 were met with scepticism by the international community and international lawyers across various jurisdictions. 1 Among russian international legal scholars there were almost no critical voices willing to assess Crimea's annexation as at least questionable under international law.
2 rather, these scholars, in their overwhelming majority, spoke or wrote on the matter feverishly defending russia's actions. the epigraph to this article provides one example of many absurd dialogues the international legal community has had to have with representatives of the "russian 1 tradition of international law" after the annexation of Crimea.
3 this type of arguments has often been offered by a variety of russian scholars coming from various leading russian universities. 4 to an outside observer, justifications offered by russian doctrine in response to the annexation of Crimea may look like a bizarre, or preconceived, mix of arguments involving the domestic affairs of ukraine (disguised as issues of its alleged failed statehood), use of force by the "west, " and russia's self-proclaimed lawful intervention on the basis of the above.
Although discussions on Crimea involve matters of general international law and seemingly interpret the same applicable treaties and rules, structures of argumentation derived from russian doctrine appear to be based on entirely different premises when compared to those of all other international legal commentators.
As the acceptance of polyphony of different schools and traditions of international law across the world continues to grow, in an era of growing scepticism regarding the universality of international law among international lawyers, the "russian school" might have a strong case. yet, acknowledging the strength of one's case for regionalism without any reservation may, in extreme situations, lead to the dilution of the profession itself.
this article explores the interpretation of facts and law by the russian doctrine seeking to respond to a question whether the argumentative structure offered for such interpretation is within the ambit of the existing international legal framework. it suggests that, academically, the Crimean situation should be taken as an example why it is extremely important to include issues of competence, professional integrity and ethical conduct in the comparative analyses of existing approaches to international law as proposed sine qua non features of the profession of an international legal academic.
in this article, the term "russian doctrine" is used to denote the leading view on the legality of Crimea's annexation among russian international scholars. in order to avoid a general ad hominem approach, the following critique will mostly focus on a number of positions voiced by leading proponents of the russian doctrine, who have previously authored russian international law textbooks or monographs, and who thus affect the teaching of international law in russia. 
Interpretation of Facts in the Case of Crimea -A Flashback from the Soviet Past
Arguments presented by representatives of russian international law doctrine in the course of 2014 and 2015 are typically based on a particular interpretation of facts, accompanied by a very specific choice of wording (designated in quotation marks in what follows). According to this interpretation, a "military" 5 "unconstitutional" 6 "coup d'état" 7 in kyiv in February 2014 saw a new "illegitimate government" 8 come to power in ukraine, and as the result of intervention by the west 9 -"sponsors of kyiv"
10 who "handed out cookies on Maidan and exerted enormous pressure on president yanukovich, " 11 thus organising 12 the Maidan revolution. 13 government -or even "junta" 14 -is composed of "nationalists, " 15 "pro-Bandera" 16 and "Nazis" 17 or "neo-Nazis, " 18 and the "advocates of radicalism and even fascism. " 19 this coup, which immediately subjected the russian-speaking population of ukraine to linguistic persecution on the basis of a draft law and deprivation of Crimeans of all seats in the ukrainian Parliament, 20 gave rise to russia's international law obligations to protect its "compatriots"
21 from "large-scale" and "grave" violations of human rights, 22 as well as to the right of Crimea to secede. 23 russian soldiers left their military stations in Crimea, however, no unlawful use of force took place. 24 According to this interpretation of facts, no russian troops have ever been present in eastern ukraine -any russian soldier present on the territory is a volunteer helping eastern ukrainians in their civil war. As if to cause even more confusion, the ordinary meaning of the word "annexation" in the modern russian language has turned out to be "an illegal and forcible seizure of territory" denoting lawful annexation, as opposed to the english meaning of the term which is more neutral.
26 russian understanding of the term could possibly be echoing the old propaganda from early soviet years.
27 whatever the reasons, the russian doctrine expressly refused to use the term "annexation" both in the russian and english languages with regard to Crimea, adding to the above-described peculiar way of interpreting the facts of the crisis.
the above interpretation of facts does not have much to do with reality. As noted by some of the commentators, 28 it instead reflects the propagandist picture painted by the pro-governmental russian mass media during the ukrainian crisis. 29 As such, it is rather intended to emotionally affect its target audience than to act as a verifiable statement of facts on which to found proper legal analysis. taking due note of the argument regarding the reverse impossibility to portray western media as completely unbiased, too, i would like to note that the biases of any mass media are largely irrelevant as what matters is the academic approach and methodology in establishing the facts of the case. thus, in assessing the ability of the russian doctrinal academia to deliver an international legal argument, we should first and foremost pay attention to lack of attention they demonstrated to the points of view outside the kremlindictated position on the situation in ukraine and their failure to address facts as established by international governmental and non-governmental organisations.
importantly one of the very first soviet claims introduced by the Bolsheviks after the 1917 revolution in the decree of Peace was "peace without annexations and contributions. " this soviet claim was rejected in the 1918 treaty of Brest-Litovsk. Possibly, the words "annexation" and "contributions" (indemnities) fell the victim of demonization together with the image of the "imperialistic" capitalist countries following this important episode of early soviet history. continuously maintained the role proclaimed by its 2013 Foreign Policy Concept 31 -that of a defender and guardian of international law.
Furthermore, as Julian ku writes on Opinio Juris, russia could be understood to be arguing the facts (see, Crimea really is threatened by the fascists in kiev) rather than the law. i think it is a pretty ludicrous factual argument, but there it is. 32 in this regard, if we look at the history of the ussr, a similar rhetoric of "fascist putsches" by "reactionary and fascist-like elements" of "black reaction and counterrevolution" forces was used by the soviet government during the german uprising, the Czech and hungarian crises of the twentieth century.
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Likewise, russia's "failed state" rhetoric with respect to ukraine appears to be a replica of the ussr's behaviour during the pre-wwii time of the occupation of Poland by germany. 34 russia's lack of involvement in the "civil war" in eastern ukraine brings to mind the ussr's lack of involvement in the "civil war" in Finland in 1939-1940. 35 since 2014, there appears to have been conducted a complex work within russia to justify its actions in Crimea. while the rhetoric by russian officialdom with regard to Crimea may be explained through political rather than legal considerations, with most political invocations being aimed principally at a domestic audience, it would, it seems, be of crucial importance and value at this time to have a professional legal community capable of responding critically to political statements and exaggerations. the next sections address legal, rather than factual, argumentation offered to the situation with Crimea by the russian doctrine of international law.
Overview of the Russian Legal Argumentation
in the Case of Crimea the various ex cathedra and official legal arguments founded on the above factual interpretation, normally include a combination of the following assertions: firstly, russia did not unlawfully use force in the case of Crimea because it never exceeded the numbers of personnel allowed under the Black sea Fleet Agreements, 37 and no-one was killed during the secession or annexation (or, as routinely referred to, re-integration) of Crimea.
38 even if russia did use force in Crimea, it did so to protect the russian speaking population on the invitation of the legitimate leaders of ukraine and Crimea.
39 Furthermore, the Crimeans are a people, 40 and they lawfully seceded from ukraine on the basis of their own free will and a referendum scheduled and run in accordance with the applicable rules of international law. 41 russian troops were present in Crimea over the course of this referendum in order to ensure that ukrainian forces did not intervene in this expression of free will by the Crimean people.
42 A special operation ordered by the russian President to "return Crimea to russia" 43 on 22 February 2014 had no bearing on the free expression of the will of the Crimean people. 44 No treaties between russia and ukraine were in effect at the 36 kapustin, RAIL letter to ILA, supra note 8. i note the lack of any discussion on this matter among russian doctrine. time of secession because ukraine had lost its statehood, and a new state emerged, to which russia owed no obligations under international law.
45 the 1994 Budapest Memorandum and the 1975 helsinki Final Act are political documents, which never implied any legal obligations for their parties, except for the obligation not to use nuclear weapons, which is being complied with.
46 these arguments constitute the mainstay of the russian response. Later in the course of 2014, a new set of arguments was added, to the effect that the transfer of Crimea to ukraine in 1954 had been unlawful, and ukraine had been performing a peaceful annexation of Crimea since the collapse of the soviet union in 1991. 47 the arguments given by the russian doctrine to justify Crimea's annexation are analysed below through issues of statehood, territorial integrity vis-à-vis selfdetermination, r2P and use of force. it will be shown how the positions on each of these four cornerstone concepts of international law underwent a radical shift as compared to the prior academic views of the russian doctrinal academics.
Issue of Ukraine's Statehood the argument concerning ukraine allegedly being a failed state is apparently rooted in the following remark by the russian President made in early March 2014:
it is hard not to agree with some of our experts who say that a new state is now emerging in this territory. this is just like what happened when the russian empire collapsed after the 1917 revolution and a new state emerged. And this would be a new state with which we have signed no binding agreements. 48 it would be difficult to imagine a more confused -or confusing -statement on the subject of international legal personality, and a more illustrative one for the purpose of this article. in the remark, the President confuses the issue of recognition of states with the issue of recognition of governments, and does so displaying an astonishing ignorance of russian history. the example of the soviet russia lack of continuity after the russian empire as a state is completely wrong on the facts. indeed, the ussr continued after the russian empire, despite the new soviet government's claims to be a new state, but other states did not accept this proposition.
49 the transition between the russian empire and the ussr (and then from the ussr to modern russia) has in fact been among the building blocks of the modern theory of statehood and state succession, with its strongest possible presumption in favour of the existing states, including in the event of changes in government. to claim otherwise is to go back to the understanding of the issues of statehood and recognition of the XviiiXiX centuries.
50 the advice of "some experts" referred to in the statement could not go more wrong from the standpoint of international law.
in such case, one would expect that russian international scholars pick up on thisone of the most fundamental -issue of international law and history of russia.
however, that was entirely not the case. At the round table on the international legal aspects of joining of Crimea to russia professor stanislav Chernichenko from the diplomatic Academy of russia -one of the most senior representatives of russian doctrine 51 -said:
who did we have to enter an agreement regarding the transfer of Crimea to russia with? [there was] no one. i mean the position of russia. yes, ukraine is a subject of international law, yes, we indeed had an agreement with ukraine concerning the territorial integrity of ukraine. Furthermore, we can recall the [Budapest memorandum]. yes, indeed. however, when they say that we annexed the Crimean peninsula, that we failed to comply with a provision of the relevant agreements, the question arises -excuse us, have we violated those provisions? we violated none of the provisions of these agreements. in the situation that we faced, in a legal sense, there was no public authority in ukraine, it did not exist. this is our position. who could we negotiate with? hence, in this situation we could only by guided by the expression of will of the Crimean population. only after [the declaration of independence of Crimea and the referendum] we could speak of restoration of our historical rights to Crimea. those who did not support it. thirdly, automatic recovery of the "big state" has not happened: many people refused to recognize the new government, and the latter, in turn, did not want to take into account their interests and failed to secure obedience to its will. those who had not supported the coup returned to their natural state and received the right to enter into a new social contract or to join an existing contract. under these conditions, the population of Crimea chose to implement this right through an alliance with russia. Fourthly, the liability for the secession of Crimea is not on its population but on the political forces that initiated the dissolution of the social contract and claimed the representation of the general will without proper justification. Fifthly, not being implicated in the coup in ukraine, russia cannot bear the liability for its consequences, one of which is the return of the Crimean population to its natural state. in a stark contrast to their above statements, in their textbooks tolstykh and Chernichenko both acknowledge population, territory, and public authority as necessary elements of a state; 55 distinguish between recognition of states and governments; 56 and both appear to give prevalence to the declaratory theory of state recognition. 57 Furthermore, according to tolstykh,
[t]he necessary condition for recognition of a government is its effectiveness, that is, the exercise of control over a significant part of state territory. the legality of the new government's coming to power from the standpoint of domestic law is not a precondition for its recognition. Making it a condition may be qualified as illegal intervention into domestic affairs. with respect to the matter of succession, in his textbook tolstykh expressly concludes, referring to the tinoco Arbitration, that "a question of succession should not arise in the event of a change in a political regime, even if such change is followed by a dramatic breakage of social and economic mechanisms. " 59 Chernichenko, however, is more careful with choosing positions in his textbook. in the relevant chapter, he makes the following statement: the public authority that ousted the previous government with the use of military force, may not substantially differ from the government in a traditional sense. 60 the following passage explains the choice of the verb "may" by Chernichenko in the previous sentence: "A lot in this regard depends on the particular situation, political far-sightedness and other circumstances. " 61 the topic of succession in the following chapter is addressed even more vaguely: the doctrine is not unanimous on the matter of emerging of a new subject of international law in case of radical social changes as a result of revolution. in the events of dramatic restructuring of a society and the breakage of the old state machine (such as, for example, in France in 1789) the question on succession did not always arise. if the subject were not changed in such situation, then there would be no issue of succession. however, if we admit that subject changes in such situations, then, seemingly, the new subject should be completely free of the rights and obligations of its predecessor for the exact reason of it being a new subject. however, such a question has never arisen. 62 Notably, Chernichenko writes repeating the soviet style of drafting textbooks that seemed to be designed specifically to "hide" any international law interpretations existing outside of the soviet bubble: soviet textbooks contained almost no footnotes, presented authors' knowledge of international law without or with minimal references to sources, and had conclusions and opinions of the authors formulated in a very vague manner.
in view of this, it is hardly surprising that this soviet textbook style used by Chernichenko has proven to be quite practical in yet another "particular situation" which required a shift in academic international law interpretation -the russian position on Crimea after 2014. Id.
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Id. at 209.
Territorial Integrity vs Self-Determination
the inability of tolstykh and Chernichenko to maintain consistency with their own reasoning, as described above, is not unique to these writers as regarding the situation in Crimea. Not only is it that most of the positions written or spoken about by representatives of the russian doctrine since 2014 cannot be aligned with their own declared approaches to territorial sovereignty, statehood and treaty interpretation before the situation of Crimea, but they also fail to address russia's previous practice and opinio juris.
First of all, there is a remarkable shift in position observable on the part of vocal proponents of the legality of Crimea's annexation, who had previously spent endless pages establishing the predominance of territorial integrity over self-determination (including in the case of kosovo), 63 though it does not seem to raise any concern on the part of these authors. the shift also clearly contradicts the russian domestic approach to the right of its regions to secede, as reflected, for example in the pronouncements of the russian Constitutional Court in 1992 and 1995 with respect to, accordingly, tatarstan and Chechnya. 64 Furthermore, readings of international law according to which a people residing in a particular territory have the right to external self-determination without the consent of their home country contradicts the position taken by russia during the 2009 kosovo proceedings before the iCJ. here, russia averred that "the words 'the will of the people' […] could very well encompass the whole population of the country concerned, or else reflect the general notion of 'popular will' as a principle of democracy. " 65 in practical terms, if applied to the situation in Crimea, this earlier russian reading of international law would have required the holding of a ukrainian-wide referendum on Crimea's secession. 66 when combined with russian argumentation in the kosovo proceedings, according to which a ukraine-wide referendum on Crimea's the lack of any sensible discussion of the correlation of the arguments developed by the russian doctrine before and after 2014 is, to say the least, startling.
Shift in Approach to R2P
Active opponents of permissibility of the responsibility to Protect (r2P) without an authorisation of the uN security Council, are now those same russian international law scholars that readily make use of this concept with regard to Crimea -doing so as if these arguments were axiomatic, and applying it to a highly questionable, as discussed earlier, interpretation of the facts of the Crimean question.
As summed up by "the Legal Justifications of the Position of russia on Crimea and ukraine" prepared by the Ministry of Foreign Affairs of russia at the end of 2014, the official argument is framed as follows:
such form of implementation of the right to self-determination was the only means to protect the vitally important interests of the Crimean people facing the outburst of nationalist radical elements in ukraine which exert enormous influence on how decisions are adopted in the country which, in turn, leads to ignoring of the interests of ukrainian regions and the russian speaking population.
68
According to statements of kapustin made in 2009, the uN Charter prohibited states to resort to the use of force to protect the population from grave human rights violations in another state without its authorization. 69 statements to the same effect were made by many scholars in russia including Chernichenko, 70 67 "[t]he words 'the will of the people' do not necessarily refer to the population of kosovo only and could very well encompass the whole population of the country concerned, or else reflect the general notion of 'popular will' as a principle of democracy, " statement of the russian Federation during kosovo oral Proceedings, supra note 65. in employing the r2P arguments, or otherwise silently or expressly agreeing with the use of force by russia without the prior authorisation (and even notification) of the uN security Council, the russian scholars neither seemed to be frustrated by the fact that they had to leave their prior first positions, nor did they expressly mention anymore that r2P was not, in fact, an established concept in international law. Furthermore, the issue of "grave violations of human rights" by the new government of ukraine appeared always to be taken for granted without any additional research on the topic. the most recent statements by the russian President that he prioritises "people's lives" over "borders and state territories" 75 may serve as an indication that the extensive use of r2P by the russian doctrine is likely to continue. this was done with reference to Arts. 61 ("supervening impossibility of performance") and 62 ("Fundamental change of circumstances") of the vienna Convention on the Law of treaties 1969 (vCLt). however, this denunciation clearly falls outside the ambit of the same vCLt's provisions which explicitly prohibit invoking either the impossibility of performance or a rebus sic stantibus clause if either circumstance has occurred as the result of a breach of international law by the invoking party. this permission yet. russia's armed forces never entered Crimea; they were there already in line with an international agreement. true, we did enhance our forces there; however -this is something i would like everyone to hear and know -we did not exceed the personnel limit of our armed forces in Crimea, which is set at 25,000, because there was no need to do so. 82 indeed, russia had the right to deploy military personnel in Crimea under the 1997 status and Conditions Agreement within the specified numbers, and that number was indeed not exceeded in February and March 2014. however, it was only one part of the russian obligations. under the same agreement, russia was also obliged not to allow its troops to leave their military stations and not to use its military personnel to violate ukrainian territorial sovereignty and political independence under Art. 6(1) of the same Agreement. Furthermore, russia had an obligation to respect political and territorial integrity of ukraine under the uN Charter, as well as the 1975 Final Act of the Conference on security and Co-operation in europe; the Protocol to the Commonwealth Pact, signed in Alma-Ata on 21 december 1991; and the 1994 Memorandum on security Assurances, signed in Budapest between russia, the united kingdom and the united states, and entered into in connection with ukraine's accession to the 1968 Nuclear Non-Proliferation treaty.
one of the first russian doctrine statements on Crimea was made at that time by kapustin, President of the russian Association of international Law (rAiL), who, speaking at the international Law Association (iLA), strongly objected to any contention that russia had engaged in the use of force in Crimea.
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A few days after these rebuttals at the iLA, during a "direct Line" with russian President on 17 April 2014, russia's official position regarding the involvement of its soldiers shifted: russia did not annex Crimea by force. russia created conditions -with the help of special armed groups and the armed forces, i will say it straightbut only for the free expression of the will of the people living in Crimea and sevastopol.
[…] when the world becomes unipolar, or when someone tries to make it so, then this one pole has the illusion that all issues can be settled through power. And only when there is a balance of power does the desire to negotiate appears. i hope that we will be moving along the path to strengthen international law. contrary to false information from the leaders of the usA and eu countries russia didn't send its military fleet into Crimea for holding a referendum. the russian Black sea military fleet has been staying in Crimea long ago (long before a referendum) during many centuries! And this fact is well-known.
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Chernichenko simply continued to refer to the integration of Crimea into russia as a "completely peaceful" process, 88 and according to tolstykh, russian presence […] was not designed to intervene in the process of formation of the will of Crimean population and therefore cannot be considered as violence (although, of course, this presence was an obstacle for jurisdiction of the kiev authorities). 89 here, it would seem that the enormous amount of literature written by soviet and russian scholars on the prohibition of aggression and unauthorized the use of force has been intended to address the behaviour of states other than russia.
The Admitted Presence of Russian Troops and Russian Involvement Vis-à-Vis the Free Choice Made by Crimea
According to "the Legal Justifications of the Position of russia on Crimea and ukraine" by the Ministry of Foreign Affairs of russia, the proclamation of independence of the republic of Crimea and its incorporation into the russian Federation is a lawful form of implementation 85 See, e.g., Legal Justifications of the Position of russia on Crimea and ukraine, supra note 68.
86
Crimea. The Road Home, supra note 43. For example, the reunification of Northern schleswig with denmark in 1921 through plebiscite has been consistently referred to. Nevertheless, that situation of almost one hundred years ago involved extensive negotiations and at least a two-year preparation -a backdrop dramatically different from the Crimean referendum, which was announced and held within less than three weeks. history knows other examples of referenda which were used as a pretext for expansion of a third state territory -but those are not part of the analysis of prior state practice by russian scholars. Cf. a comprehensive analysis of the topic Furthermore, in the translated citation below, professor kotlyar from the diplomatic Academy of russian Ministry of Foreign Affairs appears to see no problem with the kremlin taking certain crucial decisions on secession, instead of Crimea (nor does he find problematic the solution found by russia to the issue of a "people"):
there is a nuance -indeed international law only speaks of the right to self-determination of a "people, " not a population of a specific territory. An elegant solution in this regard was found by the lawyers and Administration of our President [sic], as three days before the referendum Crimea declared itself an independent state. And an independent state will always comprise a "people, " and not just a "population. " 98 it is commonplace in the russian discourse to start arguments on the legality of self-determination with the unquestionable desire of Crimeans to join russia. 99 yet it is hardly a verifiable premise: a claim of external self-determination was nowhere to be found on the Crimean parliament's agenda over the decade preceding its introduction into the parliament on 27 February 2014, that is, five days after the russian President's order to start a "special operation. " in his article on the topic, 100 professor kapustin addresses the past developments in Crimea very briefly, and leaves an obvious gap in describing events between 1992 and 2014. however, issues concerning use of the russian language and the autonomy of the region, which caused notable turmoil in the 1990s, seemed to have settled down following the provision of a guaranteed number of seats for Crimea in the ukrainian parliament and the applicable russian language policy in the region. the issue that stayed unresolved and where the debate was ongoing was the autonomy and language rights of the Crimean tatars, however, their aspirations and claims to the central ukrainian government never took the direction of any pro-russian claims, rather to the contrary.
in the region secure a mere three of 100 regional parliamentary seats. 103 russia, for its part, also never publicly raised any claims regarding "return" of Crimea before 2014.
104 A claim regarding alleged linguistic persecution and underrepresentation in the ukrainian parliament after the "coup" starting 23 February 2014 which required "remedial secession" 105 of the region on 16 March 2014 (that is, already after it was vetoed) is completely unpersuasive.
kapustin also fails to address any of the applicable legal standards to the conduct of a referendum -the article is completely silent on applicable state practice, the existence of such standards, and whether they were or should have been complied with.
the situation on 27 February 2014, according to publicly available sources, already raises questions concerning the independence of the parliament. on that day, then unidentified armed groups -arguably those that were later admitted by russia to have been elements of the russian army -seized the governmental buildings in Crimea.
106 the number of Crimean deputies present in the parliament building on that day, including during the referendum resolution vote, remains unclear.
107 According to one of the eventual leaders of the self-declared donetsk People's republic, igor strelkov, who was also present in Crimea at the end of February 2014, the military gunmen were "forcing deputies to go into the building and vote. " 108 Furthermore, the date of the referendum announced and scheduled by the parliament on that day later moved forward three times: it was initially scheduled for 25 May 2014, then moved to 30 March 2014, and on 6 March 2014, and was then rescheduled for and held on 16 March 2014 -just 10 days after it was finally scheduled. the questions forming the basis of the vote were also revised twice. 109 Moreover, in 1997 russia signed and ratified the treaty of Friendship, Cooperation, and Partnership with ukraine without any reservations, in which both parties agreed to "respect each other's territorial integrity, and confirm the inviolability of the borders existing between them, " treaty between the russian Federation and ukraine on Friendship, Cooperation and Partnership, 31 May 1997 (Jun. 20, 2017) the wording of the question proposed for the referendum on 27 February 2014 was as follows: "the Autonomous republic of Crimea possesses statehood and is part of ukraine on the basis of treaties hastiness alone raises serious questions concerning due process. 110 the population of Crimea had only ten days to consider its destiny while being surrounded by armed forces, and, according to the final wording of the questions put to the referendum, was not even offered the option of maintaining the status quo within ukraine. the unreasonableness of this timeline is one of the first factors playing against the russian argument, especially when combined with statements describing the Crimean events as a "special operation. " A region with a population of two million people could not reasonably be expected to form an opinion and find a "consensual solution" for all Crimean ethnic groups on a matter of such public importance as secession from their home state in less than sixteen days, even in a situation where the freedom of expression is not impeded, which in Crimea it was.
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None of these considerations find proper reflection and analysis in positions on the legality of the Crimean referendum and its subsequent secession espoused by russian legal scholars. the inconsistent and often rudimentary level of the russian doctrinal interpretation as shown above has grave consequences.
First of all, it affects official russian decision-making and its application of international law, at least by virtue of a lack of professional legal advice that might otherwise be provided by an independent and well-informed russian academia to the russian government.
secondly, it results in a growing public perception of international law in russia as either a meaningless "fig leaf" used exceptionally to cover state self-interest, or "idle talk" between politicians. this badly simplified misperception affects all layers of russian society and adds to russia's intellectual isolation from the world, thus further entrenching the never-ending vicious cycle of the soviet legacy.
The Russian Doctrinal Response to Crimea in a Broader Context of Post-Soviet International Legal Academia
the crucial general observation one might make with respect to the positions espoused by russian academics, is that they generally reflect -occasionally with slight improvisation, but often word-for-word -the official russian line expressed by the russian President and Ministry of Foreign Affairs, including at the uN security Council. whatever positive developments in russian academia since 1990, the case of Crimea has made it obvious that russian international legal doctrine continues to speak with unity of voice, and that voice continues to purport to be that of the russian state. the Crimean situation has conclusively revealed that the seeming most important change from a "monolithic" soviet doctrine to pluralism of opinions 112 has remained mostly a declaration, at least in the minds of the leading russian names in russian international law.
in reflecting such official positions, the russian academia ignores or denounces, often with extreme hostility, not only interpretations of international law by other state, but also interpretations offered by foreign academics, international organizations and even its own prior interpretations, including, as shown above, own positions earlier developed by the same doctrinal authors. some international scholars who study "russian" approaches to international law or come across them as part of their research seem prepared to justify this striking unity of perspective among russian academic international lawyers by reference to the historically authoritarian nature of the russian state and the pressure exerted by the russian government on Ngos and civil society in the recent years. 113 yet the proximity of these scholars to government 114 has, since the 1990s, been mostly voluntary -such scholars have willingly sought to act as advocates of the government position in the two and a half decades since the end of the ussr, without, to the best of my knowledge, any pressure from the government itself. it also seems obvious that russian scholars have always proudly spoken of their own "russian approach to international law" to justify the singularity of their perspective on that law. it should also be borne in mind that the present-day autocracy characteristic of russian universities and the lack of academic freedom among russian international law scholars in the 1990s and early 2000s have been mutually constitutive. it was in fact the russian international law scholars themselves and the academic system they inherited from the ussr that were responsible for most of the restrictions, self-limitations, and dehumanization in post-soviet academia well before the conflict with ukraine.
eastern european mythology speaks of a very dark figure named koschei the deathless. koschei was unable to die because he took his soul out of his body and hid it "inside a needle, in an egg, in a duck, in a hare, in an iron chest, buried under an oak tree, on a hidden island. " russian international law doctrine may be regarded as one such "horcrux" wherein the soul of russia's totalitarian past has been in hiding for the past quarter of a century. the collapse of the ussr had no immediate impact on the teaching of international law in russia. when a new edition of the most authoritative soviet international law textbooks co-authored by tunkin was published in 1999, most of its chapters repeated the previous 1981 version of the same textbook word-for-word, with references to "bourgeois" science of international law in the 1981 edition simply replaced by global change to "western" science of international law in the 1999 edition. the ideological split between the "communist" and the "capitalist" systems invented by the ussr (and, therefore, the hostility underlining the ideological division between the socialist camp and the rest of the world) thus remained untouched in the russian international law mentality despite russia's declared transition to democracy and free market in the 1990s. in such circumstances, the requirement to cite the russian doctrine in every scholarly work presented for defence in russia and lack of english language knowledge among the russian international legal scholarly community 115 has always added to the never-ending circle of reproducing the soviet dogma in contemporary russian public international law literature.
Another example of the continued totalitarian tradition in russian public international law academia is backing of the traditional "russian school of international law" by soviet structures that survived the collapse of the totalitarian regime, such as, for example, the soviet Association of international Law (simply renamed, now the rAiL, and a branch of the iLA).
in the situation with Crimea representatives of russian international law doctrine have defaulted to taking the extreme positivist and voluntarist approach to law that characterised the perspective of the soviet union as a totalitarian great power.
116 the undeniable "flashbacks" to russia's soviet past as regards events in ukraine are eliciting old "learned" reactions from members of institutions that continue to carry the soviet legacy. trapped in this approach, these scholars are able only to regard international law as the word spoken by their sovereign. where a subject of international law choses to violate that law, such lawyers are led down the path of illegality -proclaimed, however, to be the new "legality" -together with the violating state.
A word, however, should be spoken of the new generation of international lawyers in russia.
in a heated debate on the pages of the russian newspapers in the course of 2015, elena Lukyanova, a professor of constitutional law at the higher school of economics, clashed with one of the most active proponents of the legality of Crimean annexation, valery Zorkin, the chairman of the russian Constitutional Court. Although her main criticism was aimed at the Constitutional Court's attitude during the Crimean crisis, Lukyanova started the debate by noting the existence of the "two worlds" among russian international and constitutional lawyers: [russia] counts numerous highly professional independent experts in the field of law. however, they are usually barred from decision-making within the government […] because, over twenty years, the state has selected the sort of legal doers it found convenient for itself. the rest, one way or another, were gradually removed beyond the bounds of the state's legal activities. As a result, two legal communities have evolved; they speak completely different languages and use different legal constructs. one community comprises officials "in the field of law, " judges, parliament members, election commissioners, and law enforcement officers. the other community is made up of lawyers, human rights activists, and some of the independent scholars. 117 in public international law, the independent thought that was forming in russia in the course of the twenty-five years following the disintegration of the ussr has had to find its way through (or around) an extremely isolated and self-referential system of the post-soviet international law tradition of teaching. in the attempt of self-preservation, this system strongly reacts to any critical or simply differing opinions 118 and openly disregards a systemic study of international jurisprudence and international legal scholarship in most of the russian textbooks and monographs. the notorious lack of english language knowledge often compounds a lack of interest in filling law libraries with legal literature of the XX century -a time when the soviet union was a closed territory.
holders of dissenting opinions on any matter of importance in the post-soviet academic international law school in russia put themselves at risk of not being conferred their russian degree and of ostracism within the system. Most russian universities are apparently still quite hostile to foreign professors and disdainful of degrees obtained outside russia, and this becomes a serious obstacle for the younger generation of russian international law scholars whose chosen career is to teach in russia and to improve the level of public international law at russian universities.
in the "backstage" of russian academic life a new trend has emerged in recent years, namely the issue of "funding" of scholars. scholars who express an opinion critical of any actions on the part of the russian government from the standpoint of international law are now likely to face pointed questions about the sources of funds supposedly paid to them to make such statements (it is generally presumed that the money "comes from the west"), and their works and commentaries are likely to be disparaged as "articles for pay. " strikingly, a scholar's previous reputation and integrity apparently has no bearing on these presumptions. the stance that academic affiliation with a state- funded university should preclude "affiliated" scholars from raising arguments critical of the government is also being increasingly voiced. importantly, such voices are heard on a "horizontal" level, that is, within the russian legal community itself. they represent an uninterrupted continuation of the post-soviet "horizontal" tradition in academia (at least in the area of public international law in russia) of ad hominem attacks on those who express a dissenting or simply a differing opinion. the very presence of such attacks, and their recent intensification, indicates however that independently thinking scholars and practitioners of international law in russia are very much in the picture, and suggests that their voices may be starting to be heard.
Conclusion
in the case of Crimea, representatives of russian doctrine may have fallen victims to the state propaganda machine precisely because they never strayed beyond their dogmatic understanding of law and the role of the international lawyer as anything other than advocate of the state, which they had developed during the soviet times. this now continues to foment their reductivist inter-state thinking whereby all those not supportive of the state's position are viewed as agents of another state.
Building upon a legacy of strong soviet rhetoric, guardians of the closed system of "russian international law" continue, domestically, to view and present it as the leading "science" of international law in the world -a world that unfairly fails to likewise accord it such status. A fair question can be (and indeed has been) asked as to whether international scholars adhering to "western" paradigms may indeed be more biased in favour of blaming russia for violations of international law than they would be in case of international law violations committed by a "western" state. 119 indeed, there does appear to be a certain distrust of the russian positions voiced. however, i hope this article will leave the reader with the following question: is such distrust coming from "the west" and is due to russia's position as a country on the world stage -as some post-soviet scholars are trying to claim, 120 -or does it come from a professional legal community and is due to logical, communicational 121 , 10 February 2015 , available at http://carnegie. ru/2015/02/10/russia-s-performance-at-munich-security-conference-symptom-or-cause.
even linguistic fallacies in the rhetoric of russian international legal doctrine (and of the russian government)? in other words, can we assess if the russian doctrinal scholars play the instrument of international law, or if they simply smash on its keys pretending that it is some form of avant-garde music? As the voice of the international legal profession worldwide has grown to become incomparably polyphonic over the past century, a fundamental difference in understanding the nature and function of the profession may be at the very root of the inability of the two approaches -indeed, one might go so far as to say two professions -to accept each other.
